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P filed Federal incone tax returns for P and two
LLCs for 1999 and 2000. R subsequently determ ned
deficiencies and penalties with respect to P's incone
taxes, which P contested primarily on the basis of tax
protester argunments. P also argued that R did not
provide to either of the LLCs a final partnership
adm ni strative adjustnent and therefore the deficiency
notice mailed to her was prenmature.

Hel d: Follow ng a concession by R Pis liable
for the remaining deficiencies, except for an
adj ustnmrent for a reduced share of incone fromone LLC
in 1999, determned by R for 1999 and 2000 i ncl udi ng
sel f-enpl oynent taxes pursuant to sec. 1401, |I.R C

Hel d, further, Pis liable for a penalty under
sec. 6662, |.R C., for 1999 and 2000.




Sue Taylor, pro se.

Caneron M MKesson, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: Respondent determ ned Federal incone tax
deficiencies in the anbunts of $49,525 and $39, 717 together with
penal ti es pursuant to section 6662(a) in the amobunts of $9, 905
and $7,943.40 for taxable years 1999 and 2000, respectively.!?

After concessions,? the i ssues for decision are:

1 Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2 Respondent conceded petitioner’s allegedly unreported
i ncome derived from National Land Bank LLC (National Land Bank)
in the amount of $43,862 for 1999 because respondent determ ned
that a tax return was filed for National Land Bank. However,
there was a mat hemati cal subtraction error on National Land
Bank’ s Form 1065, U.S. Partnership Return of Incone, for 1999.
| nstead of reporting $10,308 in inconme, National Land Bank
reported a $10,308 loss. Petitioner’s Form 1040, U.S. | ndividual
| ncome Tax Return, Schedule E, Supplenental |ncone and Loss,
consistent wwth the erroneous Form 1065, Schedule K-1 (Form
1065), Partner’s Share of Incone, Credits, Deductions, Etc.,
reported her 50-percent alleged distributive share | oss of
$5,154. The notice of deficiency for 1999 elimnated the $5, 154
| oss but, because of the clainmed $43, 862 i nconme adjustnent, did
not contain an adjustnment to properly reflect her mathematically
corrected share of reported National Land Bank incone.
Furthernore, as discussed infra in text, the Court finds that
petitioner is taxable in 1999 and 2000 on the inconme of Speck
Trust, the other 50-percent nenber of National Land Bank.
Therefore, petitioner has a total of $10,308 (her 50-percent
$5, 154 share plus Speck Trust’'s 50-percent $5,154 share) of
additional incone for 1999 from National Land Bank in lieu of the
conceded $43, 862.

(continued. . .)
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(1) Whether petitioner is liable for deficiencies for her
t axabl e years 1999 and 2000;

(2) whether petitioner is liable for penalties under section
6662(a) for her taxable years 1999 and 2000; and

(3) whether the Court should i npose a penalty, sua sponte,
under section 6673.

FI NDI NGS OF FACT

Backgr ound

Sonme of the facts have been deened stipul ated pursuant to
Rule 91(f) and are so found.® The stipulated facts, with
acconpanyi ng exhibits, are incorporated in our findings by this
reference. At the tinme this petition was filed, petitioner

resided in Gl bert, Arizona.

2(...continued)

As to respondent’s concession, this Court has the discretion
to accept or reject an offered concession. MGwan v.
Comm ssi oner, 67 T.C. 599, 604-607 (1976)(“All concessi ons,
including stipulated settlenent agreenents, are subject to the
Court’s discretionary review. Only through this process can the
interests of justice be protected.” [d. at 607.). |In this case,
we reject $10,308 of respondent’s concession due to the
mat hemati cal cal cul ation error.

3 Petitioner objected to many of the paragraphs in the
Stipulation of Facts as well as questions fromrespondent during
direct exam nation on Fifth Arendnent grounds. The Court
informed petitioner on nore than one occasion that even if it was
found to be applicable, she was not permtted to use the Fifth
Amendnent privilege as both a sword and a shield. See United
States v. Rylander, 460 U.S. 752, 758 (1983); Ruocco V.
Comm ssi oner, 346 F.3d 223, 224 (1st Cr. 2003), affg. T.C. Meno.
2002-91; Lehmann v. Conm ssioner, 63 Fed. Appx. 412, 413 (9th
Cir. 2003); see also infra Part |11, Petitioner’s Fifth Amendnent
C ai ns.
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Petitioner initially filed a tinely Form 1040, U.S.

I ndi vi dual I ncone Tax Return, for 1999 on which she reported a
$133 loss on her Schedule C, Profit or Loss From Business, from
her Nature's Herb & Tea Garden business and a $3, 964 Schedul e E
| oss. The Schedul e E | oss arose from her nenbership in Mroyal,
LLC (Mroyal) fromwhich she reported incone of $1,190 and her
menbership in National Land Bank, LLC (National Land Bank) from
whi ch she reported a | oss of $5,154 for a net loss fromthe two
entities conbined of $3,964. Adding this alleged loss to the
$133 loss from Schedule Cresulted in a negative adjusted gross
i ncome of $4,098 and no taxabl e incone.

Petitioner adopted an aggressive approach to Federal incone
taxati on when she filed her Form 1040 for 2000. That approach
utilizing discredited protester argunents resulted in
petitioner’s tinmely filing of a Form 1040 for 2000 whi ch reported
“0” ampbunts on all relevant lines of the tax return.* In June

2001, petitioner filed a Form 1040X, Anended U.S. | ndividual

4 Petitioner included with her Form 1040 for 2000 a letter
entitled: “Asseveration of Cainmed Goss Incone”, claimng, anong
ot her things, that she did not have gross incone or “any itens of
gross incone fromany taxable sources |isted by the Secretary”.
Wth her Form 1040X, Anmended U.S. Individual Tax Return, for
1999, petitioner submtted simlar letters and made sim | ar
statenents that she did not earn any incone taxable under sec.
861. Petitioner, as managi ng nenber of Mroyal and National Land
Bank, submtted simlar docunents with Mroyal’s and Nationa
Land Bank’s Forns 1065 for the 2000 taxable year and Nati onal
Land Bank’s anmended Form 1065 for its 1999 taxable year. The
Court deens petitioner’s clainms to be frivolous and wll not
di scuss the issue any further in this report. See Wods v.

Comm ssioner, T.C Meno. 2006- 38.
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I ncome Tax Return, for 1999, reflecting “0” in the “corrected
anount” colum of the return. Respondent audited her individual
1999 and 2000 incone tax returns.

On Septenber 10, 2003, respondent issued to petitioner a
notice of deficiency determning that petitioner received
$164, 356 and $126, 686.85 of taxable incone for 1999 and 2000,
respectively, had tax deficiencies, and owed tax penalties.
Petitioner tinely filed her petition with this Court on Decenber
22, 2003.

1. lncone

During 1999 and 2000, petitioner earned incone as a real
estate sales and property manager and as the proprietor of a
busi ness, Nature’s Herb & Tea Garden. Petitioner was also a
menber of two limted liability conpanies (LLCs), Mroyal and
Nat i onal Land Bank, for 1999 and 2000. At trial, petitioner
objected to confirm ng her occupations and associ ations stating
that the answers m ght incrimnate her, and she chose to invoke
the Fifth Arendnent as a defense.

Petitioner was warned that she should assune she had the
burden of proof and was given the opportunity to present her case
to the Court; however, she chose not to do so. She presented no
evi dence, nor did she offer any witnesses on her behalf. 1In

resting her case, petitioner stated: “l don’t have any w tnesses
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tocall. And | wll just let the Governnment go ahead with the
case and proceed. | don't believe that | owe the deficiencies
that they are claimng. And I'Il just let them go ahead and
bring forth their case. | rest ny case.”

Because petitioner would not cooperate with or provide
docunents for the audit, respondent conputed petitioner’s inconme
using an indirect bank deposit analysis. This was acconplished
by exam ni ng copi es of checks and bank statenents and determ ning
whet her the bank deposits reflected in the statenents constituted
gross incone to petitioner. Petitioner had signatory authority
over four accounts, which respondent contends are relevant to
this case: (1) Arizona Federal Credit Union (Account No. 136856
- Sue Taylor), (2) Norwest Bank Arizona, N A (Account No.
6056602931 - Sue Taylor d|bla Nature’'s Herb & Tea Garden), (3)
San Tan Credit Union (Account No. 8198 - National Land Bank LLC)
and (4) Arizona Federal Credit Union (Account No. 138022 - Sue
Taylor d|bja Mroyal L.L.C.). 1In addition, respondent disallowed
expenses clained on the filed tax returns for which no
substantiati on was provi ded.

A. Mroval LLC

1. Taxabl e Year 1999

On Cctober 1, 2000, petitioner signed and then on Cctober

18, 2000, filed Form 1065, U.S. Partnership Return of Incone, on
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behal f of Mroyal for 1999. Mroyal clainmed the follow ng
deductions for 1999: (1) Repairs and nmi ntenance, $20, 165;

(2) interest, $15,696; and (3) other deductions, $14, 107.
Attached to Form 1065 was a listing of these “other deductions”:
| nsurance, $5,913; miscellaneous, $6,351; and utilities, $1,843.
During 1999 and 2000, Mroyal had two nenbers. According to the
filed 1999 Form 1065 partnership tax return, each nenber, Sue
Tayl or and Gerald Ricks, had a 50-percent interest. Sue Tayl or
was designated as the tax matters partner on the cal endar year
2000 Form 1065 Federal tax return.® On its Form 1065, M royal
reported $2,380 of incone for 1999. Petitioner’s Form 1065,
Schedul e K-1 reflected her one-half distributive share of
Mroyal’s incone in the amount of $1,190.

2. Taxabl e Year 2000

On April 19, 2001, petitioner filed Mroyal’s Form 1065 for
2000. Mroyal reported no income and no deductions for 2000.
In addition, petitioner attached Form 8275, Di sclosure Statenent,
referencing tax protester rhetoric claimng that Mroyal did not
have any income from any taxable sources. During 2000, the filed

Form 1065 partnership tax return indicated petitioner and Cerald

> Mroyal’s Form 1065 for 1999 did not designate a tax
matters partner.
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Ri cke® had a 95-percent and 5-percent nmenbership interest in
M royal, respectively. The Form 1065, Schedules K-1 for both
petitioner and Gerald Ricke reflected a distributive share of
zero dollars for 2000.

B. Nati onal Land Bank LLC

1. Taxabl e Year 1999

National Land Bank filed its Form 1065 for 1999 on Cctober
19, 2000, wth attached Schedul es K-1 show ng petitioner and
Speck Trust (Speck) each with a 50-percent nenbership interest.
In 1999, National Land Bank reported $110,544 in gross receipts
and sal es and cl ai ned “ot her deductions” totaling $100, 236 for a
clai med $10,308 [ 0ss. Revenue Agent Wayne Johnson (M. Johnson)
testified that petitioner made a mat hematical error on National
Land Bank’s Form 1065 for 1999. The $10, 308 | oss shoul d have
been refl ected as $10, 308 of incone.’

On June 25, 2001, petitioner filed an anmended Form 1065 for
Nat i onal Land Bank’ s 1999 taxable year showi ng zero dollars in
t axabl e i ncome and changi ng the nenbership interest: Petitioner

25 percent and Speck International Trust 75 percent.® Attached

6 The Court (noting that the letters “e” and “s” are
di agonal | y adj acent on a standard typewiter keyboard) assunes
that Gerald Ricks and Cerald R cke are the sane person. |In any
event, it is not material to this opinion.

’ See supra note 2.

8 The Court assunes Speck Trust and Speck International
(continued. . .)



- 9 -
to the anended Form 1065 was Form 8275 including tax protester
rhetoric simlar to that on Form 8275 attached to the return
filed by Mroyal in 2000.

During 1999 and 2000, National Land Bank had a bank account
at the San Tan Credit Union (Account No. 8198). M. Johnson
testified that petitioner controlled Account No. 8198 at the San
Tan Credit Union in the name of National Land Bank and authorized
all payments fromthis account in the name of National Land Bank.

2. Taxabl e Year 2000

On June 7, 2001, petitioner filed Form 1065 for 2000 on
behal f of National Land Bank showi ng no inconme. As in the
i nstance of the amended 1999 tax return, the attached Form 8275
contained tax protester rhetoric. |In addition, a Form 4852,
Substitute for Form W2, Wage and Tax Statenent, or Form 1099-R,
Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc. (stating that
Nat i onal Land Bank had, in petitioner’s opinion, been unable to
obtain a correct Form 1099, M scell aneous Incone, fromits
enpl oyer, Circle G Property Devel opnent), acconpani ed Nati onal

Land Bank’s Form 1065 tax return for 2000.

8. ..continued)
Trust are one and the sanme entity and shall hereafter refer to
both as “Speck”. Despite the anended 1999 Federal incone tax
returns for petitioner and National Land Bank, respondent audited
the original returns, and the audit adjustnments are keyed to
those returns as is our report in this case.



3. Speck

Petitioner did not explain, nor did she provide any
docunents illum nating her relationship with Speck. Although
petitioner testified that she did not control all the assets held
in the name of Speck during 1999 and 2000, she offered no
evi dence or docunentation that anyone other than herself was the
grantor of, was a beneficiary of, or controlled Speck.

On August 10, 1998, Speck issued to Krisnon Buttes, LLC
(Krisnon Buttes), an entity in the business of real estate
i nvestnent, invoice No. 303 for “International Marketing services
rendered for the years 1998 thru 2000” in the amount of $70, 000.
Kri smon Buttes issued check No. 1023 to Speck on August 19, 1998,
in the amount of $70,000. WIlliam A Mdothlin
(M. Mdothlin), bookkeeper for Krisnon Buttes from 1996-2002,
testified that he issued to Speck a Form 1099 after check No.
1023 was issued. Check No. 1023 did not clear Krisnon Buttes’s
checking account. M. MGothlin was instructed to void check
No. 1023.

More than a year | ater, on Septenber 28, 1999, Krisnon
Buttes issued check No. 1027 in the ampbunt of $70,000 to Property
Resources as a replacenent for the original check No. 1023.

Check No. 1027 cleared Krisnmon Buttes’s checking account and was
deposited into a payee account at Swi ss Anerican Bank Limted,

High Street, St. John’s, Antigua. Respondent attributed the
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$70, 000 paynment made to Property Resources, by check No. 1027,
for taxable year 1999 to petitioner.

M. MGothlin stated that petitioner, whom he personally
knew for 18 years, was a friend of the owners of Krisnon Buttes,
and petitioner provided marketing services to Krisnon Buttes.

At trial, respondent’s counsel asked petitioner whether she
provi ded marketing services to Krisnon Buttes during 1999.
Petitioner responded: “1 do not provide services personally
mysel f. That was through Speck Trust.”

The original 1999 Schedules K-1 from National Land Bank for
both Speck and petitioner listed their address and National Land
Bank’s as 20 North G| bert Road, G|l bert, Arizona, 85234.
However, when National Land Bank filed its anended Form 1065 for
1999, Speck’s address was changed to 5804 W Vista Drive #347
d endal e, Arizona 85301. For 2000, Schedules K-1 for Speck and
petitioner did not list their respective addresses al though the
Form 1065, Schedule K-1 instructions, and the formrespectively
requi red and provi ded space for those addresses. See sec.
1.6031(b)-1T(a)(3)(ii), Tenporary Inconme Tax Regs., 53 Fed. Reg.
34491 (Sept. 7, 1988).

C. Nature's Herb & Tea Garden

For 1999 and 2000, respondent contended that petitioner
operated a business nanmed Nature’s Herb & Tea Garden. Respondent

provi ded copi es of nunmerous checks witten during the rel evant
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time period payable to Nature’'s Herb & Tea Garden whi ch had been
deposited into the Norwest Bank Arizona, N A account titled,
“Sue Taylor d|bla Natures’s Herb & Tea Garden”. Respondent al so
provi ded copi es of checks drawn on Nature's Herb & Tea Garden’s
Nor west Bank Arizona, N A account and signed by petitioner, as
wel | as copies of the account’s bank statenents reflecting Sue
Tayl or DBA Nature’'s Herb & Tea Garden.

OPI NI ON

Contentions of the Parties

On the prem se of tax protester argunents, petitioner
contends that she did not receive any taxable incone for 1999 and
2000. She al so nmai ntains, anong other things, that any incone
received by any LLCs in which she was a nenber cannot be
attributed to her because respondent did not issue the LLCs a
final partnership adm nistrative adjustnment (FPAA) before issuing
the notice of deficiency. Further, petitioner states that even
if inconme in 1999 and 2000 can be attributed to her, she is
entitled to deductions, allowances, and credits that should have
reduced her tax liability to zero. Petitioner also asserts that
she should be entitled to recover her litigation and/or

adm ni strative costs.® Lastly, petitioner raises tax protester

° Al 't hough petitioner clained in her petition that she
shoul d be entitled to recovery of her adm nistrative or
litigation costs, she did not argue for costs at trial or on
brief. 1In any event, consideration of her eligibility for costs

(continued. . .)
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argunents under the Fifth Amendnent to the Constitution in
opposition to the filing requirenent.

Respondent clains that petitioner received inconme in 1999
and 2000 from various sources. Respondent maintains that the
entities, National Land Bank and Speck, should be disregarded for
tax purposes due to each entity' s | ack of econom c substance.
Thus, the income fromthese entities should be attributed to
petitioner. Because petitioner did not pay taxes on self-
enpl oynent incone, respondent maintains that petitioner is liable
for self-enploynment tax, and since petitioner did not
substantiate Mroyal’s or her deductions, respondent seeks to
di sal l ow t he cl ai ned deducti ons.

1. Petitioner's Fifth Anrendnent d ai ns

A person does not have a blanket Fifth Amendnent privil ege
to avoid filing a Federal incone tax return or to refuse signing
a Federal incone tax return under penalties of perjury. See

United States v. Sullivan, 274 U S. 259, 263 (1927); see al so

Maj or v. Commi ssioner, T.C Meno. 2005-141 n.2; Brunner V.

Comm ssioner, T.C Meno. 2004-187, affd. per curiam 142 Fed.

Appx. 53 (3d Gr. 2005). In order for an individual validly to

°C...continued)
under sec. 7430 would be premature, and the Court will not
further discuss the issue in this report. See Rule 231.
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claimthe privilege against self-incrimnation, there nust be a
“real and appreciabl e danger” from “substantial hazards of self
incrimnation”, and the individual nmust have “‘reasonabl e cause
to apprehend (such) danger froma direct answer’ to questions

posed to hinf. United States v. Neff, 615 F.2d 1235, 1239 (9th

Cr. 1980)(quoting Hoffman v. United States, 341 U S. 479, 486

(1951)). “A taxpayer cannot base his failure either to cooperate
with the RS or to produce records on a generalized fear of self-
incrimnation. The fifth anmendnent privil ege cannot be used as a

met hod of evadi ng paynent of |awful taxes.” Edelson v.

Comm ssi oner, 829 F.2d 828, 832 (9th Cr. 1987), affg. T.C. Meno.

1986- 223.

Respondent confirmed at trial and represented to both the
Court and petitioner that there were no open, contenpl ated,
anticipated, or planned crimnal investigations of petitioner.
Petitioner, when asked, indicated she had no specific basis for
fearing crimnal action, but nevertheless insisted on asserting
her Fifth Amendnent claimas she felt it was inappropriate to
testify against herself.

THE COURT: Are you tal king about your right against
self-incrimnation?

M5. TAYLOR: Yes, in the Fifth Amendnment.

THE COURT: And do you have sone other right that
you’ re standi ng on beside that one?

MS. TAYLOR No, just the Fifth.
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THE COURT: Al right. Do you have sone reason to
believe that you're under crimnal investigation or?

M5. TAYLOR No, | don’t. But any tine that you

testify it beconmes a record. And, you know, it’s not a

good idea to testify against yourself so other people

can use that. So, you know, | don’t know what woul d

ever happen in the future. O it could becone -- it’s

public record so I’mnot going to testify agai nst

nmysel f. Wuld you?
Petitioner did not denonstrate that there was any real or
appreci abl e danger of self-incrimnation, nor did she offer to
provide to the Court in canmera any particul arized basis or facts
supporting the clainmed Fifth Arendnent privilege. Therefore,
petitioner was not entitled to use the Fifth Arendnent as a
defense to participating in the required Rule 91 stipulation
process and answering questions posed to her at trial.

[11. Petitioner’s Incone Tax Liability

A. Burden of Proof

In general, the Comm ssioner’s determ nation of a taxpayer’s
tax liability is presuned correct, and the taxpayer bears the
burden of proving that respondent’s determ nation is inproper.

Rul e 142(a); Welch v. Helvering, 290 U S 111, 115 (1933). The

“presunption of correctness” is appropriate where respondent has
furni shed evidence |inking the taxpayer to the “tax generating

activity”. &old Enporium lInc. v. Conm ssioner, 910 F.2d 1374,

1378 (7th Gr. 1990), affg. Malicki v. Conmm ssioner, T.C Meno.

1988- 559.
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The Court of Appeals for the Nnth Grcuit, the court to
whi ch an appeal of this case would normally lie, has made cl ear
that if respondent introduces evidence that the taxpayer received
unreported inconme, as respondent did here, the burden generally
is on the taxpayer to show by a preponderance of the evidence
that the deficiency was arbitrary and erroneous. Hardy v.
Comm ssi oner, 181 F. 3d 1002, 1004 (9th GCr. 1999), affg. T.C

Meno. 1997-97; see also Palner v. United States, 116 F.3d. 1309,

1312 (9th Gr. 1997)(“The Comm ssioner’s deficiency
determ nations and assessnents for unpaid taxes are normally
entitled to a presunption of correctness so long as they are

supported by a mnimal factual foundation.” (Enphasis added.));

Edwards v. Conm ssioner, 680 F.2d 1268, 1270 (9th Cr. 1982)

(“[T] he Conm ssioner’s assertion of deficiencies are
presunptively correct once some substantive evidence is

i ntroduced denonstrating that the taxpayer received unreported
i ncone.”).

However, section 7491 may shift the burden to respondent in
specified circunstances, for exanple, where the taxpayer produces
“credi bl e evidence” and neets other requirenents. Sec.
7491(a)(1). The legislative history of section 7491 clarifies
t he nmeani ng of “credible evidence”:

Credi bl e evidence is the quality of evidence which,

after critical analysis, the court would find
sufficient upon which to base a decision on the issue
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if no contrary evidence were submtted (w thout regard

to the judicial presunption of IRS correctness). A

t axpayer has not produced credi ble evidence for these

purposes if the taxpayer nerely makes inpl ausible

factual assertions, frivolous clains, or tax protestor-

type argunents. The introduction of evidence will not

nmeet this standard if the court is not convinced that

it is worthy of belief. If after evidence from both

sides, the court believes that the evidence is equally

bal anced, the court shall find that the Secretary has

not sustained his burden of proof. * * * [H Conf.

Rept. 105-599, at 240-241 (1998), 1998-3 C.B. 747, 994-

995. ]

In addition, to effectuate a shift in the burden of proof,
petitioner nmust maintain all records required by the Code and
regul ati ons and cooperate with reasonabl e requests by the
Secretary for witnesses, information, docunents, neetings, and
interviews. Sec. 7491(a)(2).

Petitioner did not satisfy the prerequisites under section
7491(a)(1) and (2) to shift the burden of proof to respondent.
Consequent |y, except for any penalties subject to section
7491(c), as to which respondent bears the initial burden of
production, the general prem se of Rule 142(a) renains
appl i cabl e.

B. Bank Deposits Method for Conputing Taxable | ncone

The I RS has broad powers under section 446 to conpute the

taxabl e i nconme of a taxpayer. Sec. 446; Petzoldt v.

Commi ssioner, 92 T.C. 661, 639 (1989). GCenerally, such

conputation is made using the taxpayer’s regularly enpl oyed

met hod of accounting. Sec. 446(a). |If the taxpayer’s nethod of
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accounting does not clearly reflect incone, then the nethod used
shall be the nmethod, which, in the Comm ssioner’s opinion,

clearly reflects incone. Sec. 446(b); see Palner v. United

States, supra at 1312. Respondent is afforded great latitude in

determining a taxpayer’s liability and is entitled to use any
reasonabl e nmethod to reconstruct a taxpayer’s incone, especially
where a petitioner refuses to cooperate in ascertaining her

i ncome. Pet zol dt v. Conm ssioner, supra; G ddio v. Conm ssioner

54 T.C. 1530, 1533 (1970).

Petitioner did not provide any evi dence regardi ng her
l[tability, and respondent was able to acquire petitioner’s bank
records only by summons. Respondent used the bank deposits
met hod to determ ne that petitioner earned the incone attributed
to her in the statutory notices of deficiency for 1999 and 2000.
“Where the Conm ssioner’s nethod of calculating incone is
rational ly based, courts afford a presunption of correctness to

the Comm ssioner’s determnation.” Palner v. United States,

supra at 1312. “The use of the bank deposit nethod for conputing

i ncone has | ong been sanctioned by the courts.” Estate of Mason

v. Comm ssioner, 64 T.C 651, 656 (1975)(and cases cited

thereat), affd. 566 F.2d 2 (6th Cr. 1977). “A bank deposit is
prima facie evidence of incone, and respondent need not prove a

i kely source of that incone.” Tokarski v. Conmm ssioner, 87 T.C.
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74, 77 (1986)(citing Estate of Mason v. Conm ssioner, supra at

656- 657) .

“The bank deposits nethod assunes that all noney deposited
in a taxpayer’s bank account during a given period constitutes
taxabl e i ncome, but the Governnment nust take into account any
nont axabl e source or deducti bl e expense of which it has

knowl edge.” dayton v. Conm ssioner, 102 T.C 632, 645-646

(1994). “When a taxpayer keeps no books or records, has |arge
bank deposits, and offers no plausible explanation of such
deposits, the Conm ssioner is not arbitrary or capricious in
resorting to the bank deposit nmethod for conputing incone.”

Estate of Mason v. Commi ssioner, supra at 657.

At trial, M. Johnson thoroughly expl ained the nmethod used
to reconstruct petitioner’s inconme for 1999 and 2000.
M. Johnson revi ewed each of the bank deposits to determ ne
whet her the deposit was from a taxable or nontaxabl e source.
Petitioner did not offer into evidence any books, records, or
recei pts on her behalf, nor did she offer any evidence
chal I engi ng respondent’s inconme cal cul ati ons.

C. Fi nal Partnership Adm nistrative Adjustnent

Petitioner argues that any 1999 or 2000 LLC i ncone cannot be
attributed to her because respondent did not issue Mroyal or

Nat i onal Land Bank an FPAA before issuing her notice of
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deficiency. GCenerally, the Conmm ssioner may not assess a
deficiency attributable to any partnership itemuntil the 150th
day after the day on which the FPAA was nailed to the tax natters
partner. Sec. 6225.

For purposes of sections 6221 through 6234, a partnership is
defined by section 6231(a)(1)(A) to nean in general “any
partnership required to file a return under section 6031(a).”
Section 6231(a)(1)(B)(i) provides an exception to the definition
of a “partnership” for small partnerships. The term
“partnership” for this purpose does not include “any partnership
having 10 or fewer partners each of whomis an individual (other
than a nonresident alien), a C corporation, or an estate of a
deceased partner.” Mroyal is a partnership with only two
partners: Petitioner and Gerald Ricke. Both partners are
i ndi viduals; thus, Mroyal falls within the section 6231(a)(1)(B)
“partnershi p” exception.

However, a snall partnership can elect to have Subchapter C
of Chapter 63 apply. See sec. 6231(a)(1)(B)(ii).* Mroyal did

not make this election in 1999 or 2000. Because Mroyal falls

10°A partnership may el ect to have Subchapter C apply to the
tax treatnment of partnership itens by checking the proper box on
Form 1065, Schedule B and by “attaching a statenent to the
partnership return for the first taxable year for which the
election is effective.” Sec. 301.6231(a)(1)-1(b)(2), Proced. &
Adm n. Regs. Mroyal neither checked the box on line 4 of Form
1065, Schedule B on its 1999 or 2000 Form 1065, nor did it attach
a statenent to the Form 1065 el ecting to have Subchapter C of
Chapter 63 apply.
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under the exception to the definition of a partnership as
provided in section 6231(a)(1)(B) and did not elect out of the
exception, respondent was not required to issue it an FPAA before
mai | i ng the deficiency notice to petitioner.

Nat i onal Land Bank does not fall within the smal
partnershi p exception because one of its partners, Speck, is a
trust and not an individual. However, respondent used the
i ndi rect bank deposit nmethod to calculate petitioner’s incone.
Section 6231(c)(1)(C establishes a special rule where “indirect
nmet hods of proof of income” are utilized. This rule permts
respondent to treat what woul d otherw se be partnership itens, as
nonpartnership itens for purposes of sections 6221 through 6234.1!
The rule applies to the extent regul ati ons issued by the
Secretary provide that treatnent of an itemas a partnership item
wll interfere with the effective and efficient enforcenent of
t he revenue | aws.

Section 301.6231(c)-6T, Tenporary Proced. & Adm n. Regs.,
52 Fed. Reg. 6793 (Mar. 5, 1987), provides that the treatnent of
itens as partnership itenms with respect to a partner whose incone

is determned by an indirect nethod of proof will interfere with

11 A partnership itemwith respect to a partnership is
defined as “any itemrequired to be taken into account for the
partnership’s taxable year under any provision of subtitle Ato
the extent regul ations prescribed by the Secretary provide that,
for purposes of this subtitle, such itemis nore appropriately
determ ned at the partnership level than at the partner |evel.”
Sec. 6231(a)(3).
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the effective and efficient enforcenent of internal revenue | aws.
Consequently, the partnership itenms of such partner, arising in a
partnership taxabl e year ending on or before the | ast day of the
t axabl e year of the partner for which a deficiency notice based
upon an indirect nmethod of proof is nmailed to the partner, shal
be treated as nonpartnership itens as of the date on which the
deficiency notice is mailed. Therefore, respondent was not
required to issue National Land Bank an FPAA before mailing the
statutory notice of deficiency to petitioner.

D. M roval | ncone

At trial, petitioner asserted the Fifth Arendnent privilege
and refused to admt or deny whether she provided real estate
services in 1999 and 2000. Simlarly, petitioner refused to
confirm or deny whet her she nmanaged real property in 1999 and
2000 on the sane Fifth Armendnent reasoning.

Respondent for |ack of substantiation disallowed Mroyal’s
cl ai med deductions for 1999 as follows: $20,165 for repairs and
mai nt enance, $15,696 of interest, and $14, 107 of other deducti ons
(i.e., insurance $5,913, m scellaneous $6, 351, and utilities
$1,843). Petitioner signed Mroyal’'s 1999 and 2000 Federal tax
returns, namng herself the tax matters partner for 2000, yet she
provi ded no receipts or records but provided only a typed |i st

show ng the total anbunts Mroyal allegedly expended on the
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clai red deductions.! She did not offer any testinobny, receipts,
or cancel ed checks regarding any of Mroyal’'s clained deductions.
The list she prepared will not suffice as substantiation;
therefore, respondent’s disall owance of the clainmed deductions in
1999 is sustai ned.

Respondent attributed 95 percent of Mroyal’ s 1999 inconme to
petitioner as her distributive share. However, Mroyal’s Form
1065, Schedule K-1 for 1999, which respondent introduced into
evi dence, showed that petitioner was only a 50-percent nenber of
M royal during that year. Respondent’s revenue agent apparently
di d not distinguish between 1999 and 2000 when testifying that
petitioner held a 95-percent interest in Mroyal. Mroyal’s Form
1065, Schedule K-1 for 2000 reflected this ownership split, and
neither the revenue agent nor respondent presented any other
basis for or facts explaining the revenue agent’s concl usion that
the reported 50-percent nenbershi p percentage evi denced by
petitioner’s Form 1065, Schedule K-1 for 1999 was i naccurate.
Thus, respondent’s conflicting evidence presents the Court with a
conundr um

The filed 1999 Form 1065, Schedul e K-1, which was prepared

before petitioner commenced her overt tax protester activities,

12 Mroyal did not designate a tax matters partner for 1999.
In any event, a tax matters partner is necessary only for
partnershi ps subject to secs. 6221 through 6233. As previously
di scussed, Mroyal is not subject to secs. 6221 through 6233.
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has i ndependent tax significance as it allocated $1,190 of
taxabl e i ncome to the other reported 50-percent nenber, Gerald
Ri cke, who presumably paid tax on this anpbunt. This is a
substantial indiciumthat he was in fact a 50-percent nenber in
1999. Because respondent stipulated Mroyal’s 1999 Form 1065,
through his own Rule 91(f) notion, and al so introduced it as
evidence at trial, the Court finds, based on a preponderance of
the evidence, that petitioner’s distributive share of Mroyal’s
income for 1999 was 50 percent of $32,116 (i.e., $16,058 of which
$1, 190 was reported, |eaving an adjustnent of $14,868).13

For 2000, respondent allowed Mroyal a deduction for taxes
and |icenses of $2,231 as substantiated by the revenue agent via
M royal s cancel ed checks. On the basis of an exam nation and
anal ysis of Mroyal’'s bank deposits, the revenue agent determ ned
that Mroyal had unreported income for 2000 of $57, 639.51.
Petitioner introduced no evidence to challenge or refute
respondent’s determ nation and therefore failed to carry her

burden of proof. Because Mroyal’'s filed 2000 Federal tax return

3 Mroyal’s Form 1065, Schedule K-1 for 1999 did not
contain an address or Social Security nunber. for Gerald R cke;
however, the Form 1065, Schedule K-1 for 2000 contai ned a Soci al
Security nunmber but no address for Gerald Ricke. Uilizing the
suppl i ed taxpayer identification nunber, respondent’s revenue
agent coul d have checked Gerald Ricke's 1999 Federal tax return
to see whether it was filed and whether it properly reported the
$1, 190 of allocated income. |If not, evidence to that effect
woul d have supported the revenue agent’s concl usion, but
respondent never clained this to be the fact.
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signed by petitioner reflected that in 2000 she was a 95-percent
menber, respondent correctly attributed 95 percent of Mroyal’s
$55, 408. 51 of ordinary incone for that year (i.e., $52,638) to
petitioner.

E. Speck and National Land Bank | ncone

1. Taxabl e Year 1999%

a. | ncone From Speck

A fundanental principle of tax lawis that incone is taxed

to the person who earns it. See Comm ssioner v. Cul bertson, 337

U S. 733, 739-740 (1949); Lucas v. Earl, 281 U S. 111, 114-115

(1930) .

“Attenpts to subvert * * * [the fundanmental principle
that income is taxed to the person who earns it] by
diverting incone away fromits true earner to another
entity by nmeans of contractual arrangenents, however
cleverly drafted, are not recogni zed as di spositive for
Federal incone tax purposes, regardl ess of whether such
arrangenents are otherwi se valid under State |aw.”

[ Residential Mynt. Servs. Trust v. Conmm ssioner, T.C
Meno. 2001-297 (quoting Barnes v. Conm ssioner, T.C
Menmo. 2001-155).]

Under the assignnment of income doctrine, gross incone from
personal services nust be included in the incone of the person

who earned it. Lucas v. Earl, supra at 114. Such incone is

taxable to the person who earned it even though the taxpayer

makes an antici patory assignnment of incone and delivers a payor’s

1 Wth respect to National Land Bank incone for 1999, see
supra note 2.
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check to a third party. See United States v. Allen, 551 F.2d

208, 212 (8th Cr. 1977).

Respondent determ ned that petitioner provided personal real
estate marketing services to Krisnon Buttes for which $70,000 was
paid and that this $70,000 was taxable to petitioner. Petitioner
testified that marketing services were provided to Krisnon Buttes
but denied providing themin her own nanme, stating they were
provi ded t hrough Speck. Respondent sought to attribute all the
i ncome of Speck to petitioner. Petitioner, however, introduced
no evi dence that Speck was an independent taxable entity rather
than a sham assignee, or grantor trust as contended by
respondent. Were a shamtransaction has no economc effect, it

wi Il not be recognized for tax purposes. Znuda v. Conm SsSioner,

731 F.2d 1417, 1421 (9th Cr. 1984) (citing Thonpson v.

Conm ssi oner, 631 F.2d 642, 646 (9th Cr. 1980), affg. 66 T.C

1024 (1976)), affg. 79 T.C. 714 (1982).

The address for Speck on National Land Bank’s 1999 Form
1065, Schedule K-1, was the sane as petitioner’s: 20 N Gl bert
Road, Gl bert, Arizona 85234. On National Land Bank’'s anended
1999 Form 1065, the address for Speck on the attached Form 1065,
Schedul e K-1 was changed to 5804 W Vista Drive, #347, dd endal e,
Arizona 85301. Changi ng Speck’s address on the Form 1065,

Schedul e K-1 attached to National Land Bank’'s 1999 anended Form
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1065 and conpletely omtting Speck’s address on the Form 1065,
Schedul e K-1 attached to National Land Bank’s 2000 Form 1065 in
the context of this case appears to the Court to be deliberately
deceptive and does not, given M. Mdothlin s testinony,
establish two different taxable entities.

b. Krisnon Buttes’'s $70,000 Check |Is Taxable to

Petitioner

Petitioner did not provide any evidence denonstrating an
i ndependence fromor a dissociation with Speck or Property
Resources. Speck issued Krisnon Buttes an invoice in the anmount
of $70,000 for marketing services rendered. Krisnon Buttes
i ssued Speck check No. 1023, which never cleared Krisnon Buttes’'s
checki ng account. Subsequently, Krisnon Buttes issued check No.
1027 in the amount of $70,000 to Property Resources as a
repl acenent for check No. 1023. The Court is skeptical that
Speck woul d provide marketing services worth $70,000 to Krisnon
Buttes but, absent a quid pro quo, allow Krisnon Buttes to
deliver paynment to Property Resources. Petitioner fails to
explain this. Instead, at trial, petitioner asserted a Fifth
Amendnent privil ege when asked whet her she was conpensated for
mar ket i ng services she provided to Krisnon Buttes.

This is an indication that any facts which could have been
presented by her at trial would have been unfavorable to her

position. Petzoldt v. Conm ssioner, 92 T.C 661, 691 (1989)
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(“The failure of a party to call such avail able w tnesses that
purportedly have know edge about relevant facts provides
sufficient basis to infer that the testinony of such w tnesses
woul d not have been favorable to the party.”); see also MKay V.

Conm ssi oner, 886 F.2d 1237, 1238 (9th CGr. 1989), affg. 89 T.C

1063 (1987); Wchita Term nal Elevator Co. v. Conm SsSioner,

6 T.C. 1158, 1165 (1946), affd. 162 F.2d 513 (10th Gir. 1947);

Little v. Commi ssioner, T.C Mno. 1996-270. Petiti oner has not

nmet her burden of proof; accordingly, the $70,000 paid to
Property Resources is taxable to petitioner in 1999. 1

2. Taxabl e Year 2000

Petitioner’s Form 1040 for 2000 reported no i ncone from
Nat i onal Land Bank. Respondent nmade adjustnents to National Land
Bank’ s inconme using the bank deposits nmethod because respondent
did not receive any audit cooperation or docunents from
petitioner for 2000. Using the bank deposits nmethod and the fact

that petitioner had signatory authority over the account at San

15 National Land Bank did not report the $70,000 on its 1999
Form 1065 presumably because Krisnon Buttes, at Speck’s request,
rei ssued the check to Property Resources. However, because the
check was originally issued to Speck in paynent of Speck’s
i nvoi ce for services rendered and because Speck is a disregarded
entity for Federal tax purposes, the $70,000 is taxable to
petitioner.

Because the parties did not raise the timng issue of
constructive receipt of the $70,000 in the 1998 taxabl e year when
the original check was nade payable to and delivered to Speck
the Court does not address this issue.
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Tan Credit Union under the name of National Land Bank LLC
(Account No. 8198), respondent effectively connected the deposits
fromtaxable sources to National Land Bank’s account. Petitioner
i ntroduced no evidence to refute this adjustnent.

Respondent’ s bank deposit nmethod is an acceptable neans to
determ ne the anmount of inconme received by National Land Bank in
2000. Moreover, Speck in 2000 is treated as a disregarded entity
for Federal tax purposes; therefore, all the income earned by
Nati onal Land Bank ($35,200), including Speck’s share, is
attributed to petitioner.

F. Nature's Herb & Tea Garden | ncone

Petitioner refused to confirmor deny that she maintained
the business, Nature’s Herb & Tea Garden. Respondent provided
bank records showi ng checks payable to Nature’'s Herb & Tea Garden
deposited into an account at Norwest Bank Arizona, N. A in the
name of “Sue Taylor d|bla Natures Herb & Tea Garden”. The
uncontroverted evi dence of bank deposits being made to the
account controlled by petitioner is sufficient to |ink petitioner
to the income fromNature’'s Herb & Tea Garden. Because
petitioner offered no evidence regarding her association with

Nature's Herb & Tea Garden, she has failed to rebut the
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presunption that respondent’s deficiency determnation with
respect to her inconme fromthat source was correct. 't

G Deducti ons

Section 162 generally allows a taxpayer to deduct “all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on a trade or business”. An “ordinary”
expense is one that is normal, usual, or customary in the type of

busi ness i nvol ved. See Deputy v. Du Pont, 308 U.S. 488, 495

(1940). A “necessary” expense is one that is “appropriate and

hel pful” to the taxpayer’s business. Wlch v. Helvering, 290

U S 111, 113 (1933).

Deductions are a matter of |egislative grace. New Col oni al

lce Co. v. Helvering, 292 U. S. 435, 440 (1934). Taxpayers have

the burden to show they are entitled to any deduction clainmed on
their returns, and they nust be able to point to sonme particul ar
statute and denonstrate that they cone within its terns. Deputy

v. Du Pont, supra at 493; New Colonial Ice Co. v. Helvering,

supra. Were taxpayers do not substantiate their clainmed
deductions, the Conm ssioner is not arbitrary or unreasonable in
determ ning that the clainmed deductions should be deni ed.

Roberts v. Conm ssioner, 62 T.C. 834, 837, (1974).

6 On petitioner’s 1999 Form 1040, Schedule C, she reported
i ncone fromthe business, “Natures Herbs”, admtting her
relationship with this business during that year.
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Where a taxpayer clains a business expense, but cannot fully
substantiate it, the Court may approxi mate the all owabl e anount.

Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930).

However, the taxpayer nust provi de reasonabl e evidence from which

to estimate the deducti ble anobunt. Vanicek v. Conni ssi oner,

85 T.C. 731, 742-743 (1985). |If the evidence presented by the
taxpayer is not sufficient to identify the nature of or estimate
the extent of the expense, then the taxpayer is not entitled to

the benefits of the Cohan rule. See Wllians v. United States,

245 F. 2d 559, 560 (5th Gr. 1957). Furthernore, where the
taxpayer fails to cooperate wth the Comm ssioner and this Court,
we have no obligation to apply the Cohan rule. Lerch v.

Conmm ssi oner, 877 F.2d 624, 628-629 (7th Gr. 1989), affg. T.C

Meno. 1987-295.

Petitioner clainmed Form 1040, Schedul e C deductions for
expenses of Nature's Herb & Tea Garden. Acconpanyi ng
petitioner’s 1999 return was a |ist of expenses, listing only the
total anmounts allegedly incurred; i.e., $642 of office expense
and $15, 384 for supplies. Petitioner did not provide any
evi dence to substantiate these clained expenses. Petitioner’s
Iist of expenses is not sufficient to substantiate such expenses
or to enable us to apply the Cohan rule and estimte a deductible
anount. The adjustnents disallow ng Schedul e C expenses are

sust ai ned.



H. Sel f - Enpl oynent Tax

Section 1401 inposes, in addition to other taxes, a tax on
t he sel f-enpl oynent incone of every individual. Subject to
excl usions not applicable in the instant case, “self-enploynent
incone” refers to the “net earnings fromself-enploynent derived
by an individual”. Sec. 1402(b). Section 1402(a) defines “net
earnings fromself-enploynent” as “the gross incone derived by an
i ndi vidual fromany trade or business carried on by such
individual, less the [clainmed] deductions [in 1999] allowed by
this subtitle which are attributable to such trade or business”.

The burden of proof to show that respondent’s determ nation
was in error remains with petitioner. She offered no evidence
and advanced no argunments with respect to liability for self-
enpl oynent taxes. The burden did not shift to respondent under
section 7491.

Petitioner’s income fromreal estate services and rental
paynments i s docunented by her recei pt of several checks. By
filing her Form 1040 for 1999, petitioner admtted her Schedule C
Nature’s Herb & Tea Garden busi ness i ncome was subject to self-
enpl oynment tax. Petitioner is liable for the self-enploynent
taxes in the anmounts of $4,743 and $7,738 for 1999 and 2000,

respectively.?’

7 For 1999, the notice of deficiency reported that
(continued. . .)



| V. Penal ti es

A. Secti on 6662

Wth respect to exam nations beginning after July 22, 1998,
t he Comm ssi oner bears the burden of production in any court
proceeding involving an individual’s liability for penalties or
additions to tax. Sec. 7491(c). To neet this burden, the
Conmmi ssi oner nust conme forward with sufficient evidence
indicating that it is appropriate to inpose the relevant penalty

or addition to tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). In instances where an exception to the penalty or

addition to tax is afforded upon a showi ng of reasonabl e cause,

t he taxpayer bears the burden of showi ng such cause. 1d. at 447
Section 6662(a) provides for an accuracy-related penalty in

t he amount of 20 percent of the portion of an underpaynent

attributable to (anong other things): (1) Any negligence or

di sregard of the rules or regulations or (2) any substanti al

(... continued)
petitioner had $33,569.51 of self-enploynent incone.
Petitioner’s Form 1040, Schedule C reported 16,365 of inconme, and
respondent made an adjustnent of $17,543.51 to Form 1040,
Schedule Cincone. Petitioner’s reported self-enploynment inconme
(%16, 365) conbined with respondent’s adjustnment ($17,543.51)
total $33,908.51. After subtracting Form 1040, Schedul e C taxes
and licenses of $472 as all owed by respondent, there remains a
di fference of $133, which was the anmount of |oss reported on
petitioner’s 1999 Form 1040, Schedule C. However, because the
$70, 000 Krisnon Buttes paynent is also self-enploynent incone,
the Court concludes that respondent has shown at |east $33,569.51
of self-enploynent incone for 1999.
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under statenment of inconme tax. Sec. 6662(b). An “understatenent”
is defined as the excess of the ambunt of tax required to be
shown on the return for the taxable year over the anount of tax
i nposed which is shown on the return, reduced by any rebate.

Sec. 6662(d)(2)(A).

Section 6662(c) and section 1.6662-3(b)(1), Incone Tax
Regs., define “negligence” as including any failure to nake a
reasonable attenpt to conply with the Code and define the term
“di sregard” as including any “carel ess, reckless, or intentional
disregard”. Negligence is a “lack of due care or failure to do
what a reasonable and ordinarily prudent person would do under

the circunstances.” Marcello v. Comm ssioner, 380 F.2d 499, 506

(5th Gr. 1967), affg. on this issue 43 T.C. 168 (1964) and T.C.

Meno. 1964-299; ASAT, Inc. v. Comnmi ssioner, 108 T.C. 147, 175

(1997); Neely v. Conmm ssioner, 85 T.C 934, 947 (1985).

A substantial understatenent of incone tax exists for an

i ndi vi dual where the anobunt of the understatenent exceeds the
greater of (1) 10 percent of the tax required to be shown on the
return or (2) $5,000. Sec. 6662(d)(1)(A).

The amount of the understatenent shall be reduced by that
portion of the understatenent attributable to the tax treatnment
of any itemby the taxpayer if there is or was substanti al
authority for such treatnent or as to any itemif (1) “the

relevant facts affecting the items tax treatnent are adequately
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disclosed in the return or in a statement attached to the
return”, and (2) “there is a reasonable basis for the tax
treatment of such item by the taxpayer.” Sec. 6662(d)(2)(B)
Where a taxpayer can show there is reasonabl e cause for any
portion of the underpaynent and that the taxpayer acted in good
faith with respect to that portion of the underpaynent, then no
penalty shall be inposed under section 6662(a) with respect to
that portion of the underpaynent. Sec. 6664(c).

Petitioner failed to report her correct incone fromM royal,
National Land Bank, or Nature's Herbs & Tea Garden for 1999 and
2000. She had a substantial understatenent of tax for 1999 and
2000. The understatenent anobunt exceeds $5,000 per year and 10
percent of the anobunt required to be shown on the return.
Petitioner did not offer any substantial authority or reasonable
cause for failing to report her correct incone; thus, she is
liable for a penalty under section 6662 for 1999 and 2000.
Respondent is sustained on this issue.?!®

B. Section 6673

Section 6673 allows this Court to award a penalty to the

United States in an amount not in excess of $25,000 for

8 The Court need not determ ne whether petitioner was
negligent in failing to report her inconme for 1999 and 2000
because there was a substantial understatenent on her 1999 and
2000 returns.
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proceedi ngs instituted by the taxpayer primarily for delay or for
proceedi ngs in which the taxpayer’s position is frivolous or
groundl ess. “A petition to the Tax Court, or a tax return, is
frivolous if it is contrary to established | aw and unsupported by
a reasoned, colorable argunent for change in the law.” Col eman

v. Comm ssioner, 791 F.2d 68, 71 (7th G r. 1986) (i nposing

penal ti es on taxpayers who made frivol ous constitutional
argunments in opposition to the inconme tax). Courts have rul ed
that constitutional defenses to the filing requirenent, such as
petitioner presents, are groundl ess and wholly w thout nerit.

Gnter v. Southern, 611 F.2d 1226, 1229 (8th Cr. 1979); see al so

Brunner v. Comm ssioner, T.C Meno. 2004-187, affd. per curiam

142 Fed. Appx. 53 (3d Cir. 2005); WIllians v. Comm ssioner, T.C

Meno. 1999-277; Mrin v. Commi ssioner, T.C Mno. 1999-240:;

Sochia v. Comm ssioner, T.C Menp. 1998-294 (all of which inposed

a section 6673 penalty for tax protester argunents).

Groundless litigation diverts the tinme and energi es of
judges fromnore serious clains; it inposes needl ess costs
on other litigants. Once the legal system has resolved a
claim judges and | awers nust nove on to other things.

They cannot endl essly rehear stale argunents. Both
appel l ants say that the penalties stifle their right to
petition for redress of grievances. But there is no
constitutional right to bring frivolous suits, see Bil
Johnson’s Restaurants, Inc. v. NLRB, 461 U S. 731, 743, 103
S.C. 2161, 2170, 76 L.Ed.2d 277 (1983). People who wish to
express displeasure with taxes nmust choose other foruns, and
there are many available. * * * [Coleman v. Conmm Ssioner,

supra at 72.].
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Respondent sought a section 6673 penalty in respondent’s pretrial
menor andum but respondent did not request a penalty during trial
or on brief, and the Court declines to inpose such a penalty
today. However, the Court explicitly adnoni shes petitioner that
she may, in the future, be subject to a penalty under section
6673 for any further proceedings instituted or maintained
primarily for delay or for any proceedi ngs which are frivol ous or
groundl ess.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we have found themto be neritless, irrelevant, or noot.

To reflect the foregoing and concessi ons nade by respondent,

Deci sion will be entered

under Rul e 155.




